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	Non-EU Third Country Firms Active Cross-border Engagement
	Non- EU Third Country Firms Passive Cross-border Engagement

	
	Will Member State elect to adopt branch regime under Art 39 
TBC- To be confirmed by national authorities)

	Current licensing regime for non-EU third country firms

	Is reverse enquiry recognised under local market practice or officially?

	Status of interpretation and implementation of ‘reverse initiative’ rules under  MiFID2 Art 42 and MiFIR Art 46(5)[footnoteRef:1] [1:  How will the  ‘reverse initiative’ rules under MiFID2 Art 42 and MiFIR Art 46(5) be interpreted – whereby a third country firm can provide investment services/activities to an EU client without registration or authorisation, as long as the client has initiated the service at its ‘own exclusive initiative’?
] 


	
	
	Can a licence be obtained without a physical presence?
	What type of presence required?
	Is a light touch regime available?
	Are there any exemptions available?
	
	TBC- To be confirmed by national authorities.


	


United Kingdom




	×
	×
	Branch/ Subsidiary
	×
	
	 
(could fall within exemption)
	Seen as narrower than current national exemptions.

	
Germany
	TBC
	×
	Branch/
Subsidiary
	
	
	
	TBC

	
Italy
	 
(Retail and Opt-up Professional)
	×
	Branch/
Subsidiary
	×
	
	
	Article 42 of MiFID2 has been implemented into Italian law without changes.

	
Spain
	
(Retail and Opt-up Professional)
	Cross-border license available
	Branch/
Subsidiary
Cross-border
	
	×
	       
[bookmark: _GoBack]
	TBC

	
Ireland
	


(Retail and Elected Professional)
	×
	Branch/
Subsidiary
	×
	
	
(but could fall within exemption) (under Article 42 MiFID2)
	
MiFID2 Art 42 copied out.

	France
	 
(Retail and Opt-up Professional)
	×
	Subsidiary
	×
	
	
	Transposition measures provide that the investment service French monopoly does not apply to investment services and ancillary services that are provided by a third country firm at the ‘own exclusive initiative’ of the client. However, such third country firm can only market financial instruments and provide investment and ancillary services to the French client on the exclusive initiative of such client. (Art.L.532-51 of the CMF).
Counsel’s understanding is that internal guidance within the public sector is to advise such entities not to opt-up.

	
Netherlands
	 
(Retail and Opt up professional. Non-designated third country entities will have to appoint a representative in the Netherlands when offering services to per se professionals and ECPs)

	×
	Branch/
Subsidiary
	
	
	
	TBC 
(Note: both are part of the legislative proposal for the implementation of MiFID2).

	Belgium
	Branch regime implemented into Belgian law. However, an exception is made for third country investment firms, effectively providing investment services in their home country, who, without having to establish a Belgian branch, may provide investment services to (i) eligible counterparties, (ii) professionals, and (iii) persons established in Belgium, having the nationality of the investment firm concerned or having the nationality of the country where the investment firm has a branch, to the extent that the investment firm is subject to supervision equal to that of Belgium in such country.
	

	
Branch/
Subsidiary
	

	
×
	
×[footnoteRef:2] [2:  The recognition of reverse enquiry for investment services follows from the implementation of MiFID2.] 

	Article 42 MiFID2 implemented into Belgian law without change. No guidance paper is available on the regulator’s interpretation of reverse initiative rules. 

	Luxembourg 
	 
(Retail and Opt-up Professional)
	
Cross-border license available
	Branch/
Subsidiary
	
×
	

	
	CSSF is yet to publish anything but makes reference to ESMA guidance. 
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